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The Committee on Ways and Means, to whom was referred the
bill (H.R. 637) to amend the Internal Revenue Code of 1986 to
make permanent the rule allowing certain tax-free distributions
from individual retirement accounts for charitable purposes, having
considered the same, report favorably thereon with an amendment
and recommend that the bill as amended do pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE.
This Act may be cited as the “Permanent IRA Charitable Contribution Act of
2015”.

SEC. 2. RULE ALLOWING CERTAIN TAX-FREE DISTRIBUTIONS FROM INDIVIDUAL RETIRE-
MENT ACCOUNTS FOR CHARITABLE PURPOSES MADE PERMANENT.

(a) IN GENERAL.—Section 408(d)(8) of the Internal Revenue Code of 1986 is
amended by striking subparagraph (F).

(b) EFFECTIVE DATE.—The amendment made by this section shall apply to dis-
tributions made in taxable years beginning after December 31, 2014.

SEC. 3. BUDGETARY EFFECTS.

The budgetary effects of this Act shall not be entered on either PAYGO scorecard
maintained pursuant to section 4(d) of the Statutory Pay-As-You-Go Act of 2010.

I. SUMMARY AND BACKGROUND

A. PURPOSE AND SUMMARY

H.R. 637, reported by the Committee on Ways and Means, pro-
vides that individuals who are at least 70%2 years old may make
tax-free distributions of up to $100,000 per year from an individual
retirement account (IRA) to a qualifying charitable organization.
An identical, temporary provision expired for taxable years begin-
ning after December 31, 2014.

B. BACKGROUND AND NEED FOR LEGISLATION

While the Committee continues actively to pursue comprehensive
tax reform as a critical means of promoting economic growth and
job creation, the Committee also believes that it is important to
provide individuals and small businesses permanent, immediate
tax relief to encourage faster economic growth and job creation,
while fostering charitable giving. By restoring and making perma-
nent the IRA charitable distribution option, H.R. 637 makes per-
manent an important incentive to encourage taxpayers to con-
tribute to charitable and religious organizations that support im-
portant programs across the nation. According to testimony re-
ceived by the Committee, in the first two years it was available,
the IRA charitable distribution option prompted more than $140
million in charitable donations, with the median gift just under
$4,500, to a broad range of tax-exempt organizations from social
service providers and religious organizations to cultural institu-
tions and schools, organizations that benefit communities nation-
wide.
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C. LEGISLATIVE HISTORY

Background

H.R. 637 was introduced on February 2, 2015, and was referred
to the Committee on Ways and Means.

Committee action

The Committee on Ways and Means marked up H.R. 637, the
Permanent IRA Charitable Contribution Act of 2015, on February
4, 2015, and ordered the bill, as amended, favorably reported (with
a quorum being present).

Committee hearings

The need for permanent rules regarding IRA rollovers for chari-
table purposes was discussed at no fewer than two hearings during
the 112th and 113th Congresses:

e Select Revenue Measures Subcommittee Hearing on Cer-
tain Expiring Tax Provisions (April 26, 2012); and

e Full Committee Hearing on Tax Reform and Charitable
Contributions (February 14, 2013).

II. EXPLANATION OF THE BILL

A. TAX-FREE DISTRIBUTIONS FROM INDIVIDUAL RETIREMENT PLANS
FOR CHARITABLE PURPOSES (SEC. 408(d)(8) oF THE CODE)

PRESENT LAW

In general

If an amount withdrawn from a traditional individual retirement
arrangement (“IRA”) or a Roth IRA is donated to a charitable orga-
nization, the rules relating to the tax treatment of withdrawals
from IRAs apply to the amount withdrawn and the charitable con-
tribution is subject to the normally applicable limitations on de-
ductibility of such contributions. An exception applies in the case
of a qualified charitable distribution.

Charitable contributions

In computing taxable income, an individual taxpayer who
itemizes deductions generally is allowed to deduct the amount of
cash and up to the fair market value of property contributed to the
following entities: (1) a charity described in section 170(c)(2); (2)
certain veterans’ organizations, fraternal societies, and cemetery
companies; ! and (3) a Federal, State, or local governmental entity,
but only if the contribution is made for exclusively public pur-
poses.2 The deduction also is allowed for purposes of calculating al-
ternative minimum taxable income.

The amount of the deduction allowable for a taxable year with
respect to a charitable contribution of property may be reduced de-
pending on the type of property contributed, the type of charitable
organization to which the property is contributed, and the income
of the taxpayer.3

1Secs. 170(c)(3)—(5).
2Sec. 170(c)(1).
3Secs. 170(b) and (e).
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A taxpayer who takes the standard deduction (i.e., who does not
itemize deductions) may not take a separate deduction for chari-
table contributions.*

A payment to a charity (regardless of whether it is termed a
“contribution”) in exchange for which the donor receives an eco-
nomic benefit is not deductible, except to the extent that the donor
can demonstrate, among other things, that the payment exceeds
the fair market value of the benefit received from the charity. To
facilitate distinguishing charitable contributions from purchases of
goods or services from charities, present law provides that no chari-
table contribution deduction is allowed for a separate contribution
of $250 or more unless the donor obtains a contemporaneous writ-
ten acknowledgement of the contribution from the charity indi-
cating whether the charity provided any good or service (and an es-
timate of the value of any such good or service provided) to the tax-
payer in consideration for the contribution.? In addition, present
law requires that any charity that receives a contribution exceeding
$75 made partly as a gift and partly as consideration for goods or
services furnished by the charity (a “quid pro quo” contribution) is
required to inform the contributor in writing of an estimate of the
value of the goods or services furnished by the charity and that
only the portion exceeding the value of the goods or services may
be deductible as a charitable contribution.®

Under present law, total deductible contributions of an individual
taxpayer to public charities, private operating foundations, and cer-
tain types of private nonoperating foundations generally may not
exceed 50 percent of the taxpayer’s contribution base, which is the
taxpayer’s adjusted gross income for a taxable year (disregarding
any net operating loss carryback). To the extent a taxpayer has not
exceeded the 50-percent limitation, (1) contributions of capital gain
property to public charities generally may be deducted up to 30
percent of the taxpayer’s contribution base, (2) contributions of
cash to most private nonoperating foundations and certain other
charitable organizations generally may be deducted up to 30 per-
cent of the taxpayer’s contribution base, and (3) contributions of
capital gain property to private foundations and certain other char-
itable organlzatlons generally may be deducted up to 20 percent of
the taxpayer’s contribution base.

Contributions by individuals in excess of the 50-percent, 30-per-
cent, and 20-percent limits generally may be carried over and de-
ducted over the next five taxable years, subject to the relevant per-
centage limitations on the deduction in each of those years.

In general, a charitable deduction is not allowed for income, es-
tate, or gift tax purposes if the donor transfers an interest in prop-
erty to a charity (e.g., a remainder) while also either retaining an
interest in that property (e.g., an income interest) or transferring
an interest in that property to a noncharity for less than full and
adequate consideration.” Exceptions to this general rule are pro-
vided for, among other interests, remainder interests in charitable

4Sec. 179(a).
5Sec. 170(f)(8). For any contribution of cash, check, or other monetary gift, no deduction is
allowed unless the donor maintains as a record of such contribution a bank record or written
communication from the donee charity showing the name of the donee organization, the date
of 6tlsle contribution, and the amount of the contribution. Sec. 170(f)(17).
ec. 6115.
7Secs. 170(f), 2055(e)(2), and 2522(c)(2).
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remainder annuity trusts, charitable remainder unitrusts, and
pooled income funds, and present interests in the form of a guaran-
teed annuity or a fixed percentage of the annual value of the prop-
erty.® For such interests, a charitable deduction is allowed to the
extent of the present value of the interest designated for a chari-
table organization.

IRA rules

Within limits, individuals may make deductible and nondeduct-
ible contributions to a traditional IRA. Amounts in a traditional
IRA are includible in income when withdrawn (except to the extent
the withdrawal represents a return of nondeductible contributions).
Certain individuals also may make nondeductible contributions to
a Roth IRA (deductible contributions cannot be made to Roth
IRAs). Qualified withdrawals from a Roth IRA are excludable from
gross income. Withdrawals from a Roth IRA that are not qualified
withdrawals are includible in gross income to the extent attrib-
utable to earnings. Includible amounts withdrawn from a tradi-
tional IRA or a Roth IRA before attainment of age 59% are subject
to an additional 10-percent early withdrawal tax, unless an excep-
tion applies. Under present law, minimum distributions are re-
quired to be made from tax-favored retirement arrangements, in-
cluding IRAs. Minimum required distributions from a traditional
IRA must generally begin by April 1 of the calendar year following
the year in which the IRA owner attains age 70%2.9

If an individual has made nondeductible contributions to a tradi-
tional IRA, a portion of each distribution from an IRA is non-
taxable until the total amount of nondeductible contributions has
been received. In general, the amount of a distribution that is non-
taxable is determined by multiplying the amount of the distribu-
tion by the ratio of the remaining nondeductible contributions to
the account balance. In making the calculation, all traditional IRAs
of an individual are treated as a single IRA, all distributions dur-
ing any taxable year are treated as a single distribution, and the
value of the contract, income on the contract, and investment in
the contract are computed as of the close of the calendar year.

In the case of a distribution from a Roth IRA that is not a quali-
fied distribution, in determining the portion of the distribution at-
tributable to earnings, contributions and distributions are deemed
to be distributed in the following order: (1) regular Roth IRA con-
tributions; (2) taxable conversion contributions;° (3) nontaxable
conversion contributions; and (4) earnings. In determining the
amount of taxable distributions from a Roth IRA, all Roth IRA dis-
tributions in the same taxable year are treated as a single distribu-
tion, all regular Roth IRA contributions for a year are treated as
a single contribution, and all conversion contributions during the
year are treated as a single contribution.

Distributions from an IRA (other than a Roth IRA) are generally
subject to withholding unless the individual elects not to have

8Sec. 170(H)(2).

9 Minimum distribution rules also apply in the case of distribution after the death of a tradi-
tional or Roth IRA owner.

10 Conversion contributions refer to conversions of amounts in a traditional IR to a Roth IRA.
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withholding apply.1! Elections not to have withholding apply are to
be made in the time and manner prescribed by the Secretary.

Qualified charitable distributions

Otherwise taxable IRA distributions from a traditional or Roth
IRA are excluded from gross income to the extent they are qualified
charitable distributions.12 The exclusion may not exceed $100,000
per taxpayer per taxable year. Special rules apply in determining
the amount of an IRA distribution that is otherwise taxable. The
otherwise applicable rules regarding taxation of IRA distributions
and the deduction of charitable contributions continue to apply to
distributions from an IRA that are not qualified charitable distribu-
tions. A qualified charitable distribution is taken into account for
purposes of the minimum distribution rules applicable to tradi-
tional IRAs to the same extent the distribution would have been
taken into account under such rules had the distribution not been
directly distributed under the qualified charitable distribution pro-
vision. An IRA does not fail to qualify as an IRA as a result of
qualified charitable distributions being made from the IRA.

A qualified charitable distribution is any distribution from an
IRA directly by the IRA trustee to an organization described in sec-
tion 170(b)(1)(A) (generally, public charities) other than a sup-
porting organization (as described in section 509(a)(3)) or a donor
advised fund (as defined in section 4966(d)(2)). Distributions are el-
igible for the exclusion only if made on or after the date the IRA
owner attains age 70%2 and only to the extent the distribution
would be includible in gross income (without regard to this provi-
sion).

The exclusion applies only if a charitable contribution deduction
for the entire distribution otherwise would be allowable (under
present law), determined without regard to the generally applicable
percentage limitations. Thus, for example, if the deductible amount
is reduced because of a benefit received in exchange, or if a deduc-
tion is not allowable because the donor did not obtain sufficient
substantiation, the exclusion is not available with respect to any
part of the IRA distribution.

If the IRA owner has any IRA that includes nondeductible con-
tributions, a special rule applies in determining the portion of a
distribution that is includible in gross income (but for the qualified
charitable distribution provision) and thus is eligible for qualified
charitable distribution treatment. Under the special rule, the dis-
tribution is treated as consisting of income first, up to the aggre-
gate amount that would be includible in gross income (but for the
qualified charitable distribution provision) if the aggregate balance
of all IRAs having the same owner were distributed during the
same year. In determining the amount of subsequent IRA distribu-
tions includible in income, proper adjustments are to be made to
reflect the amount treated as a qualified charitable distribution
under the special rule.

Distributions that are excluded from gross income by reason of
the qualified charitable distribution provision are not taken into ac-

11Sec. 3405.
12 Sec. 408(d)(8). The exclusion does not apply to distributions from employer-sponsored retire-
ment plans, including SIMPLE IRAs and simplified employee pensions (“SEPs”).
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count in determining the deduction for charitable contributions
under section 170.

Under present law, the exclusion does not apply to distributions
made in taxable years beginning after December 31, 2014.

REASONS FOR CHANGE

The Committee believes that facilitating charitable contributions
from IRAs will increase giving to charitable organizations. There-
fore, the Committee believes that the exclusion for qualified chari-
table distributions should be permanently extended.

EXPLANATION OF PROVISION

The provision reinstates and makes permanent the exclusion
from gross income for qualified charitable distributions from an
IRA.

The provision exempts any budgetary effects from the PAYGO
scorecards under the Statutory Pay-As-You-Go Act of 2010.

EFFECTIVE DATE

The provision is effective for distributions made in taxable years
beginning after December 31, 2014.

III. VOTES OF THE COMMITTEE

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the vote of the Committee on Ways and Means in its con-
sideration of H.R. 637, the Permanent IRA Charitable Contribution
Act of 2015, on February 4, 2015.

The bill, H.R. 637, was ordered favorably reported as amended
by a roll call vote of 24 yeas to 14 nays (with a quorum being
present). The vote was as follows:

Representative Yea Nay Present Representative Yea Nay Present
Mr. Ryan oo, X s ME LeVIN e e X
Mr. Johnson ... X . Mr.Rangel s X
Mr. Brady ..... X Mr. McDermott ..o e X
Mr. Nunes ..... X ME, LEWIS oo e X
Mr. Tiberi ... X Mr. Neal oo e X
Mr. Reichert .. X Mr. BECEITA ...ovevvvvcrriciicis v X
Mr. Boustany . X . Mr. Doggett ..o X
Mr. Roskam ... X . Mr. Thompson ..cevvecevciers e X
Mr. Price ....... X o M Larson e s X
Mr. Buchanan ..... X Mr. BIUMENAUET ovvcvrvcivis e i
Mr. Smith (NE) ... X ME KN e s X
Mr. Schock ... X Mr. PasCrell oo e X
Ms. Jenkins ... X . Mr. Crowley . e s X
Mr. Paulsen ... X o M DaVS o s X
Mr. Marchant X . Ms. Sanchez ... v X
Ms. Black ...... X
Mr. Reed ... X
Mr. Young X
Mr. Kelly ........ X
Mr. Renacci ... X
Mr. Meehan ... X
Ms. Noem ... X
Mr. Holding ... X

Mr. Smith (MO!

>
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IV. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATE OF BUDGETARY EFFECTS

In compliance with clause 3(d) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the effects on the budget of the bill, H.R. 637, as reported.

The bill, as reported, is estimated to have the following effect on
Federal budget receipts for fiscal years 2015-2025:

FISCAL YEARS

[Millions of Dollars]

2015 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2015-20  2015-25

—-19% —659 —702 —-775 —813 —855 —895 —933 —967 —1001 —1030 —4000 -—8826

Pursuant to clause 8 of rule XIII of the Rules of the House of
Representatives, the following statement is made by the Joint Com-
mittee on Taxation with respect to the provisions of the bill amend-
ing the Internal Revenue Code of 1986: the gross budgetary effect
(before incorporating macroeconomic effects) in any fiscal year is
less than 0.25 percent of the current projected gross domestic prod-
uct of the United States for that fiscal year; therefore, the bill is
not “major legislation” for purposes of requiring that the estimate
include the budgetary effects of changes in economic output, em-
ployment, capital stock and other macroeconomic variables.

B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX
EXPENDITURES BUDGET AUTHORITY

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee states that the bill in-
volves no new or increased budget authority. The Committee fur-
ther states that the revenue-reducing tax provisions involve in-
creased tax expenditures. (See amounts in table in Part IV.A.,
above.)

C. CosT ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET
OFFICE

In compliance with clause 3(c)(3) of rule XIII of the Rules of the
House of Representatives, requiring a cost estimate prepared by
the CBO, the following statement by CBO is provided.

U.S. CONGRESS
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, February 5, 2015.
Hon. PAUL RyaN
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 637, the Permanent IRA
Charitable Contribution Act of 2015.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Nate Frentz.

Sincerely,
DoucrLas W. ELMENDORF.



Enclosure.

H.R. 637—Permanent IRA Charitable Contribution Act of 2015

H.R. 637 would amend the Internal Revenue Code to reinstate
and make permanent a rule that had allowed eligible taxpayers to
exclude from taxable income certain distributions from their indi-
vidual retirement accounts (IRAs) that were directly donated to
qualifying charities. Under current law, the rule expired for dis-
tributions made after December 31, 2014. The tax treatment under
H.R. 637 would apply to taxpayers over the age of 70 years and six
months, and would be limited to $100,000 per taxpayer for any
year. Qualified donations would include those to most public char-
ities that would be deductible for taxpayers who itemize their in-
come tax deductions. Taxpayers who excluded amounts from tax-
able income as a result of the bill would not be allowed to also
claim an itemized deduction for such amounts. Amounts donated
from IRAs would count for purposes of required minimum distribu-
tions.

The staff of the Joint Committee on Taxation (JCT) estimates
that enacting H.R. 637 would reduce revenues, thus increasing fed-
eral budget deficits, by about $8.8 billion over the 2015-2025 pe-
riod. The estimated budgetary effects of H.R. 637 are shown in the
following table.
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Although enacting H.R. 637 would affect revenues, the provisions
of the Statutory Pay-As-You-Go Act of 2010 do not apply to the leg-
islation because it includes a provision that would direct the Office
of Management and Budget to exclude the estimated changes in
revenues from the scorecards used to enforce the pay-as-you-go
rules.

JCT has determined that the bill contains no intergovernmental
or private-sector mandates as defined in the Unfunded Mandates
Reform Act.

The CBO staff contact for this estimate is Nathaniel Frentz. The
estimate was approved by David Weiner, Assistant Director for Tax
Analysis.

V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

With respect to clause 3(c)(1) of rule XIII of the Rules of the
House of Representatives (relating to oversight findings), the Com-
mittee advises that it was as a result of the Committee’s review of
the provisions of H.R. 637 that the Committee concluded that it is
appropriate to report the bill, as amended, favorably to the House
of Representatives with the recommendation that the bill do pass.

B. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

With respect to clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Committee advises that the bill con-
tains no measure that authorizes funding, so no statement of gen-
eral performance goals and objectives for which any measure au-
thorizes funding is required.

C. INFORMATION RELATING TO UNFUNDED MANDATES

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995 (Pub. L. No. 104-4).

The Committee has determined that the bill does not contain
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental
mandate on State, local, or tribal governments.

D. AppLICABILITY OF HOUSE RULE XXI 5(b)

Rule XXI 5(b) of the Rules of the House of Representatives pro-
vides, in part, that “A bill or joint resolution, amendment, or con-
ference report carrying a Federal income tax rate increase may not
be considered as passed or agreed to unless so determined by a
vote of not less than three-fifths of the Members voting, a quorum
being present.” The Committee has carefully reviewed the bill, and
states that the bill does not involve any Federal income tax rate
increases within the meaning of the rule.

E. Tax COMPLEXITY ANALYSIS

Section 4022(b) of the Internal Revenue Service Restructuring
and Reform Act of 1998 (the “IRS Reform Act”) requires the staff
of the Joint Committee on Taxation (in consultation with the Inter-
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nal Revenue Service and the Treasury Department) to provide a
tax complexity analysis. The complexity analysis is required for all
legislation reported by the Senate Committee on Finance, the
House Committee on Ways and Means, or any committee of con-
ference if the legislation includes a provision that directly or indi-
rectly amends the Internal Revenue Code and has widespread ap-
plicability to individuals or small businesses.

Pursuant to clause 3(h)(1) of rule XIII of the Rules of the House
of Representatives, the staff of the Joint Committee on Taxation
has determined that a complexity analysis is not required under
section 4022(b) of the IRS Reform Act because the bill contains no
provisions that amend the Code and that have “widespread appli-
cability” to individuals or small businesses, within the meaning of
the rule.

F. CONGRESSIONAL EARMARKS, LIMITED TAX BENEFITS, AND
LiMITED TARIFF BENEFITS

With respect to clause 9 of rule XXI of the Rules of the House
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill, and states that the provisions of the bill do not
contain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.

G. DUPLICATION OF FEDERAL PROGRAMS

In compliance with Sec. 3(g)(2) of H. Res. 5 (114th Congress), the
Committee states that no provision of the bill establishes or reau-
thorizes: (1) a program of the Federal Government known to be du-
plicative of another Federal program, (2) a program included in any
report from the Government Accountability Office to Congress pur-
suant to section 21 of Public Law 111-139, or (3) a program related
to a program identified in the most recent Catalog of Federal Do-
mestic Assistance, published pursuant to the Federal Program In-
formation Act (Public Law 95-220, as amended by Public Law 98—
169).

H. DISCLOSURE OF DIRECTED RULE MAKINGS

In compliance with Sec. 3(i) of H. Res. 5 (114th Congress), the
following statement is made concerning directed rule makings: The
Committee estimates that the bill requires no directed rule mak-
ings within the meaning of such section.

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

INTERNAL REVENUE CODE OF 1986

* * k & * * *k
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Subtitle A—Income Taxes

* * * & * * *k

CHAPTER 1—NORMAL TAXES AND SURTAXES

* * *k & * * *k

Subchapter D—Deferred Compensation, Etc

* * * * * * *

PART I—PENSION, PROFIT-SHARING, STOCK BONUS
PLANS, ETC

* * k & * * k

Subpart A—General Rule

* * k & * * *k

SEC. 408. INDIVIDUAL RETIREMENT ACCOUNTS.

(a) INDIVIDUAL RETIREMENT ACCOUNT.—For purposes of this sec-
tion, the term “individual retirement account” means a trust cre-
ated or organized in the United States for the exclusive benefit of
an individual or his beneficiaries, but only if the written governing
instrument creating the trust meets the following requirements:

(1) Except in the case of a rollover contribution described in
subsection (d)(3) in section 402(c), 403(a)(4), 403(b)(8), or
457(e)(16), no contribution will be accepted unless it is in cash,
and contributions will not be accepted for the taxable year on
behalf of any individual in excess of the amount in effect for
such taxable year under section 219(b)(1)(A).

(2) The trustee is a bank (as defined in subsection (n)) or
such other person who demonstrates to the satisfaction of the
Secretary that the manner in which such other person will ad-
minister the trust will be consistent with the requirements of
this section.

(3) No part of the trust funds will be invested in life insur-
ance contracts.

(4) The interest of an individual in the balance in his account
is nonforfeitable.

(5) The assets of the trust will not be commingled with other
f}:31‘03erty except in a common trust fund or common investment
und.

(6) Under regulations prescribed by the Secretary, rules
similar to the rules of section 401(a)(9) and the incidental
death benefit requirements of section 401(a) shall apply to the
distribution of the entire interest of an individual for whose
benefit the trust is maintained.

(b) INDIVIDUAL RETIREMENT ANNUITY.—For purposes of this sec-
tion, the term “individual retirement annuity” means an annuity
contract, or an endowment contract (as determined under regula-
tions prescribed by the Secretary), issued by an insurance company
which meets the following requirements:

(1) The contract is not transferable by the owner.
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(2) Under the contract—

(A) the premiums are not fixed,

(B) the annual premium on behalf of any individual will
not exceed the dollar amount in effect under section
219(b)(1)(A), and

(C) any refund of premiums will be applied before the
close of the calendar year following the year of the refund
toward the payment of future premiums or the purchase of
additional benefits.

(3) Under regulations prescribed by the Secretary, rules
similar to the rules of section 401(a)(9) and the incidental
death benefit requirements of section 401(a) shall apply to the
distribution of the entire interest of the owner.

(4) The entire interest of the owner is nonforfeitable.

Such term does not include such an annuity contract for any tax-
able year of the owner in which it is disqualified on the application
of subsection (e) or for any subsequent taxable year. For purposes
of this subsection, no contract shall be treated as an endowment
contract if it matures later than the taxable year in which the indi-
vidual in whose name such contract is purchased attains age 70 1/
2; if it is not for the exclusive benefit of the individual in whose
name it is purchased or his beneficiaries; or if the aggregate an-
nual premiums under all such contracts purchased in the name of
such individual for any taxable year exceed the dollar amount in
effect under section 219(b)(1)(A).

(¢c) ACCOUNTS ESTABLISHED BY EMPLOYERS AND CERTAIN ASSO-
CIATIONS OF EMPLOYEES.—A trust created or organized in the
United States by an employer for the exclusive benefit of his em-
ployees or their beneficiaries, or by an association of employees
(which may include employees within the meaning of section
401(c)(1)) for the exclusive benefit of its members or their bene-
ficiaries, shall be treated as an individual retirement account (de-
scribed in subsection (a)), but only if the written governing instru-
ment creating the trust meets the following requirements:

(1) The trust satisfies the requirements of paragraphs (1)
through (6) of subsection (a).

(2) There is a separate accounting for the interest of each
employee or member (or spouse of an employee or member).
The assets of the trust may be held in a common fund for the ac-

count of all individuals who have an interest in the trust.

(d) TAX TREATMENT OF DISTRIBUTIONS.—

(1) IN GENERAL.—Except as otherwise provided in this sub-
section, any amount paid or distributed out of an individual re-
tirement plan shall be included in gross income by the payee
or distributee, as the case may be, in the manner provided
under section 72.

(2) SPECIAL RULES FOR APPLYING SECTION 72.—For purposes
of applying section 72 to any amount described in paragraph

1)—

(A) all individual retirement plans shall be treated as 1
contract,

(B) all distributions during any taxable year shall be
treated as 1 distribution, and
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(C) the value of the contract, income on the contract, and
investment in the contract shall be computed as of the
close of the calendar year in which the taxable year begins.

For purposes of subparagraph (C), the value of the contract
shall be increased by the amount of any distributions during
the calendar year.

(3) ROLLOVER CONTRIBUTION.—An amount is described in
this paragraph as a rollover contribution if it meets the re-
quirements of subparagraphs (A) and (B).

(A) IN GENERAL.—Paragraph (1) does not apply to any
amount paid or distributed out of an individual retirement
account or individual retirement annuity to the individual
for whose benefit the account or annuity is maintained if—

(i) the entire amount received (including money and
any other property) is paid into an individual retire-
ment account or individual retirement annuity (other
than an endowment contract) for the benefit of such
individual not later than the 60th day after the day on
which he receives the payment or distribution; or

(ii) the entire amount received (including money and
any other property) is paid into an eligible retirement
plan for the benefit of such individual not later than
the 60th day after the date on which the payment or
distribution is received, except that the maximum
amount which may be paid into such plan may not ex-
ceed the portion of the amount received which is in-
cludible in gross income (determined without regard to
this paragraph).

For purposes of clause (ii), the term “eligible retirement
plan” means an eligible retirement plan described in
clause (iii), (iv), (v), or (vi) of section 402(c)(8)(B).

(B) LiMITATION.—This paragraph does not apply to any
amount described in subparagraph (A)(i) received by an in-
dividual from an individual retirement account or indi-
vidual retirement annuity if at any time during the 1-year
period ending on the day of such receipt such individual
received any other amount described in that subparagraph
from an individual retirement account or an individual re-
tirement annuity which was not includible in his gross in-
come because of the application of this paragraph.

(C) DENIAL OF ROLLOVER TREATMENT FOR INHERITED AC-
COUNTS, ETC.—

(1) IN GENERAL.—In the case of an inherited indi-
vidual retirement account or individual retirement an-
nuity—

(I) this paragraph shall not apply to any
amount received by an individual from such an ac-
count or annuity (and no amount transferred from
such account or annuity to another individual re-
tirement account or annuity shall be excluded
from gross income by reason of such transfer), and

(IT) such inherited account or annuity shall not
be treated as an individual retirement account or
annuity for purposes of determining whether any
other amount is a rollover contribution.
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(i) INHERITED INDIVIDUAL RETIREMENT ACCOUNT OR
ANNUITY.—An individual retirement account or indi-
Vf@dual retirement annuity shall be treated as inherited
1 —

(I) the individual for whose benefit the account
or annuity is maintained acquired such account by
reason of the death of another individual, and

(I1) such individual was not the surviving
spouse of such other individual.

(D) PARTIAL ROLLOVERS PERMITTED.—

(i) IN GENERAL.—If any amount paid or distributed
out of an individual retirement account or individual
retirement annuity would meet the requirements of
subparagraph (A) but for the fact that the entire
amount was not paid into an eligible plan as required
by clause (i) or (ii) of subparagraph (A), such amount
shall be treated as meeting the requirements of sub-
paragraph (A) to the extent it is paid into an eligible
plan referred to in such clause not later than the 60th
day referred to in such clause.

(i1) ELIGIBLE PLAN.—For purposes of clause (i), the
term “eligible plan” means any account, annuity, con-
tract, or plan referred to in subparagraph (A).

(E) DENIAL OF ROLLOVER TREATMENT FOR REQUIRED DIS-
TRIBUTIONS.—This paragraph shall not apply to any
amount to the extent such amount is required to be dis-
tributed under subsection (a)(6) or (b)(3).

(F) FROZEN DEPOSITS.—For purposes of this paragraph,
rules similar to the rules of section 402(c)(7) (relating to
frozen deposits) shall apply.

(G) SIMPLE RETIREMENT ACCOUNTS.—In the case of any
payment or distribution out of a simple retirement account
(as defined in subsection (p)) to which section 72(t)(6) ap-
plies, this paragraph shall not apply unless such payment
or distribution is paid into another simple retirement ac-
count.

(H) APPLICATION OF SECTION 72.—

(i) IN GENERAL.—If—

(I) a distribution is made from an individual re-
tirement plan, and

(IT) a rollover contribution is made to an eligible
retirement plan described in section
402(c)(8)(B)(iii), (iv), (v), or (vi) with respect to all
or part of such distribution,

then, notwithstanding paragraph (2), the rules of
clause (ii) shall apply for purposes of applying section
72.

(i1) APPLICABLE RULES.—In the case of a distribution
described in clause (1)—

(I) section 72 shall be applied separately to such
distribution,

(IT) notwithstanding the pro rata allocation of
income on, and investment in, the contract to dis-
tributions under section 72, the portion of such
distribution rolled over to an eligible retirement
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plan described in clause (i) shall be treated as
from income on the contract (to the extent of the
aggregate income on the contract from all indi-
vidual retirement plans of the distributee), and
(III) appropriate adjustments shall be made in
applying section 72 to other distributions in such
taxable year and subsequent taxable years.

(I) WAIVER OF 60-DAY REQUIREMENT.—The Secretary may
waive the 60-day requirement under subparagraphs (A)
and (D) where the failure to waive such requirement would
be against equity or good conscience, including casualty,
disaster, or other events beyond the reasonable control of
the individual subject to such requirement.

(4) CONTRIBUTIONS RETURNED BEFORE DUE DATE OF RE-
TURN.—Paragraph (1) does not apply to the distribution of any
contribution paid during a taxable year to an individual retire-
ment account or for an individual retirement annuity if—

(A) such distribution is received on or before the day pre-
scribed by law (including extensions of time) for filing such
individual’s return for such taxable year,

(B) no deduction is allowed under section 219 with re-
spect to such contribution, and

(C) such distribution is accompanied by the amount of
net income attributable to such contribution.

In the case of such a distribution, for purposes of section 61,
any net income described in subparagraph (C) shall be deemed
to have been earned and receivable in the taxable year in
which such contribution is made.

(5) DISTRIBUTIONS OF EXCESS CONTRIBUTIONS AFTER DUE
DATE FOR TAXABLE YEAR AND CERTAIN EXCESS ROLLOVER CON-
TRIBUTIONS.—

(A) IN GENERAL.—In the case of any individual, if the ag-
gregate contributions (other than rollover contributions)
paid for any taxable year to an individual retirement ac-
count or for an individual retirement annuity do not ex-
ceed the dollar amount in effect under section 219(b)(1)(A),
paragraph (1) shall not apply to the distribution of any
such contribution to the extent that such contribution ex-
ceeds the amount allowable as a deduction under section
219 for the taxable year for which the contribution was
paid—

(i) if such distribution is received after the date de-
scribed in paragraph (4),

(i1) but only to the extent that no deduction has been
allowed under section 219 with respect to such excess
contribution.

If employer contributions on behalf of the individual are
paid for the taxable year to a simplified employee pension,
the dollar limitation of the preceding sentence shall be in-
creased by the lesser of the amount of such contributions
or the dollar limitation in effect under section 415(c)(1)(A)
for such taxable year.

(B) EXCESS ROLLOVER CONTRIBUTIONS ATTRIBUTABLE TO
ERRONEOUS INFORMATION.—If—
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(i) the taxpayer reasonably relies on information
supplied pursuant to subtitle F for determining the
amount of a rollover contribution, but

(ii) the information was erroneous, subparagraph (A)
shall be applied by increasing the dollar limit set forth
therein by that portion of the excess contribution
which was attributable to such information.

For purposes of this paragraph, the amount allowable as a de-
duction under section 219 shall be computed without regard to
section 219(g).

(6) TRANSFER OF ACCOUNT INCIDENT TO DIVORCE.—The trans-
fer of an individual’s interest in an individual retirement ac-
count or an individual retirement annuity to his spouse or
former spouse under a divorce or separation instrument de-
scribed in subparagraph (A) of section 71(b)(2) is not to be con-
sidered a taxable transfer made by such individual notwith-
standing any other provision of this subtitle, and such interest
at the time of the transfer is to be treated as an individual re-
tirement account of such spouse, and not of such individual.
Thereafter such account or annuity for purposes of this subtitle
is to be treated as maintained for the benefit of such spouse.

(7) SPECIAL RULES FOR SIMPLIFIED EMPLOYEE PENSIONS OR
SIMPLE RETIREMENT ACCOUNTS.—

(A) TRANSFER OR ROLLOVER OF CONTRIBUTIONS PROHIB-
ITED UNTIL DEFERRAL TEST MET.—Notwithstanding any
other provision of this subsection or section 72(t), para-
graph (1) and section 72(t)(1) shall apply to the transfer or
distribution from a simplified employee pension of any con-
tribution under a salary reduction arrangement described
in subsection (k)(6) (or any income allocable thereto) before
a determination as to whether the requirements of sub-
section (k)(6)(A)(iii) are met with respect to such contribu-
tion.

(B) CERTAIN EXCLUSIONS TREATED AS DEDUCTIONS.—For
purposes of paragraphs (4) and (5) and section 4973, any
amount excludable or excluded from gross income under
section 402(h) or 402(k) shall be treated as an amount al-
lowable or allowed as a deduction under section 219.

(8) DISTRIBUTIONS FOR CHARITABLE PURPOSES.—

(A) IN GENERAL.—So much of the aggregate amount of
qualified charitable distributions with respect to a tax-
payer made during any taxable year which does not exceed
$100,000 shall not be includible in gross income of such
taxpayer for such taxable year.

(B) QUALIFIED CHARITABLE DISTRIBUTION.—For purposes
of this paragraph, the term “qualified charitable distribu-
tion” means any distribution from an individual retirement
plan (other than a plan described in subsection (k) or

(P)—

(i) which is made directly by the trustee to an orga-
nization described in section 170(b)(1)(A) (other than
any organization described in section 509(a)(3) or any
fund or account described in section 4966(d)(2)), and
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(ii) which is made on or after the date that the indi-
vidual for whose benefit the plan is maintained has at-
tained age 70%%.

A distribution shall be treated as a qualified charitable
distribution only to the extent that the distribution would
be includible in gross income without regard to subpara-
graph (A).

(C) CONTRIBUTIONS MUST BE OTHERWISE DEDUCTIBLE.—
For purposes of this paragraph, a distribution to an orga-
nization described in subparagraph (B)(i) shall be treated
as a qualified charitable distribution only if a deduction for
the entire distribution would be allowable under section
170 (determined without regard to subsection (b) thereof
and this paragraph).

(D) APPLICATION OF SECTION 72.—Notwithstanding sec-
tion 72, in determining the extent to which a distribution
is a qualified charitable distribution, the entire amount of
the distribution shall be treated as includible in gross in-
come without regard to subparagraph (A) to the extent
that such amount does not exceed the aggregate amount
which would have been so includible if all amounts in all
individual retirement plans of the individual were distrib-
uted during such taxable year and all such plans were
treated as 1 contract for purposes of determining under
section 72 the aggregate amount which would have been
so includible. Proper adjustments shall be made in apply-
ing section 72 to other distributions in such taxable year
and subsequent taxable years.

(E) DENIAL OF DEDUCTION.—Qualified charitable dis-
tributions which are not includible in gross income pursu-
ant to subparagraph (A) shall not be taken into account in
determining the deduction under section 170.

[(F) TERMINATION.—This paragraph shall not apply to
distributions made in taxable years beginning after De-
cember 31, 2014.]

(9) DISTRIBUTION FOR HEALTH SAVINGS ACCOUNT FUNDING.—

(A) IN GENERAL.—In the case of an individual who is an
eligible individual (as defined in section 223(c)) and who
elects the application of this paragraph for a taxable year,
gross income of the individual for the taxable year does not
include a qualified HSA funding distribution to the extent
such distribution is otherwise includible in gross income.

(B) QUALIFIED HSA FUNDING DISTRIBUTION.—For pur-
poses of this paragraph, the term “qualified HSA funding
distribution” means a distribution from an individual re-
tirement plan (other than a plan described in subsection
(k) or (p)) of the employee to the extent that such distribu-
tion is contributed to the health savings account of the in-
dividual in a direct trustee- to-trustee transfer.

(C) LIMITATIONS.—

(i) MAXIMUM DOLLAR LIMITATION.—The amount ex-
cluded from gross income by subparagraph (A) shall
not exceed the excess of—

(I) the annual limitation under section 223(b)
computed on the basis of the type of coverage
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under the high deductible health plan covering
the individual at the time of the qualified HSA
funding distribution, over

(II) in the case of a distribution described in
clause (ii)(II), the amount of the earlier qualified
HSA funding distribution.

(ii) ONE-TIME TRANSFER.—

(I) IN GENERAL.—Except as provided in sub-
clause (II), an individual may make an election
under subparagraph (A) only for one qualified
HSA funding distribution during the lifetime of
the individual. Such an election, once made, shall
be irrevocable.

(II) CONVERSION FROM SELF-ONLY TO FAMILY
COVERAGE.—If a qualified HSA funding distribu-
tion is made during a month in a taxable year
during which an individual has self-only coverage
under a high deductible health plan as of the first
day of the month, the individual may elect to
make an additional qualified HSA funding dis-
tribution during a subsequent month in such tax-
able year during which the individual has family
coverage under a high deductible health plan as of
the first day of the subsequent month.

(D) FAILURE TO MAINTAIN HIGH DEDUCTIBLE HEALTH
PLAN COVERAGE.—

(i) IN GENERAL.—If, at any time during the testing
period, the individual is not an eligible individual,
then the aggregate amount of all contributions to the
health savings account of the individual made under
subparagraph (A)—

(I) shall be includible in the gross income of the
individual for the taxable year in which occurs the
first month in the testing period for which such
individual is not an eligible individual, and

(IT) the tax imposed by this chapter for any tax-
able year on the individual shall be increased by
10 percent of the amount which is so includible.

(ii) EXCEPTION FOR DISABILITY OR DEATH.—Sub-
clauses (I) and (II) of clause (i) shall not apply if the
individual ceased to be an eligible individual by reason
of the death of the individual or the individual becom-
ing disabled (within the meaning of section 72(m)(7)).

(iii) TESTING PERIOD.—The term “testing period”
means the period beginning with the month in which
the qualified HSA funding distribution is contributed
to a health savings account and ending on the last day
of the 12th month following such month.

(E) APPLICATION OF SECTION 72.—Notwithstanding sec-
tion 72, in determining the extent to which an amount is
treated as otherwise includible in gross income for pur-
poses of subparagraph (A), the aggregate amount distrib-
uted from an individual retirement plan shall be treated
as includible in gross income to the extent that such
amount does not exceed the aggregate amount which



21

would have been so includible if all amounts from all indi-
vidual retirement plans were distributed. Proper adjust-
ments shall be made in applying section 72 to other dis-
tributions in such taxable year and subsequent taxable
years.

(e) TAX TREATMENT OF ACCOUNTS AND ANNUITIES.—

(1) EXEMPTION FROM TAX.—Any individual retirement ac-
count is exempt from taxation under this subtitle unless such
account has ceased to be an individual retirement account by
reason of paragraph (2) or (3). Notwithstanding the preceding
sentence, any such account is subject to the taxes imposed by
section 511 (relating to imposition of tax on unrelated business
income of charitable, etc. organizations).

(2) LOosS OF EXEMPTION OF ACCOUNT WHERE EMPLOYEE EN-
GAGES IN PROHIBITED TRANSACTION.—

(A) IN GENERAL.—If, during any taxable year of the indi-
vidual for whose benefit any individual retirement account
is established, that individual or his beneficiary engages in
any transaction prohibited by section 4975 with respect to
such account, such account ceases to be an individual re-
tirement account as of the first day of such taxable year.
For purposes of this paragraph—

(i) the individual for whose benefit any account was
established is treated as the creator of such account,
and

(i) the separate account for any individual within
an individual retirement account maintained by an
employer or association of employees is treated as a
separate individual retirement account.

(B) ACCOUNT TREATED AS DISTRIBUTING ALL ITS AS-
SETS.—In any case in which any account ceases to be an
individual retirement account by reason of subparagraph
(A) as of the first day of any taxable year, paragraph (1)
of subsection (d) applies as if there were a distribution on
such first day in an amount equal to the fair market value
(on such first day) of all assets in the account (on such
first day).

(3) EFFECT OF BORROWING ON ANNUITY CONTRACT.—If during
any taxable year the owner of an individual retirement annuity
borrows any money under or by use of such contract, the con-
tract ceases to be an individual retirement annuity as of the
first day of such taxable year. Such owner shall include in
gross income for such year an amount equal to the fair market
value of such contract as of such first day.

(4) EFFECT OF PLEDGING ACCOUNT AS SECURITY.—If, during
any taxable year of the individual for whose benefit an indi-
vidual retirement account is established, that individual uses
the account or any portion thereof as security for a loan, the
portion so used is treated as distributed to that individual.

(5) PURCHASE OF ENDOWMENT CONTRACT BY INDIVIDUAL RE-
TIREMENT ACCOUNT.—If the assets of an individual retirement
account or any part of such assets are used to purchase an en-
dowment contract for the benefit of the individual for whose
benefit the account is established—
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(A) to the extent that the amount of the assets involved
in the purchase are not attributable to the purchase of life
insurance, the purchase is treated as a rollover contribu-
tion described in subsection (d)(3), and

(B) to the extent that the amount of the assets involved
in the purchase are attributable to the purchase of life,
health, accident, or other insurance, such amounts are
treated as distributed to that individual (but the provi-
sions of subsection (f) do not apply).

(6) COMMINGLING INDIVIDUAL RETIREMENT ACCOUNT
AMOUNTS IN CERTAIN COMMON TRUST FUNDS AND COMMON IN-
VESTMENT FUNDS.—Any common trust fund or common invest-
ment fund of individual retirement account assets which is ex-
empt from taxation under this subtitle does not cease to be ex-
empt on account of the participation or inclusion of assets of
a trust exempt from taxation under section 501(a) which is de-
scribed in section 401(a).

(g) CoMMUNITY PROPERTY LAWS.—This section shall be applied
without regard to any community property laws.

(h) CUSTODIAL ACCOUNTS.—For purposes of this section, a custo-
dial account shall be treated as a trust if the assets of such account
are held by a bank (as defined in subsection (n)) or another person
who demonstrates, to the satisfaction of the Secretary, that the
manner in which he will administer the account will be consistent
with the requirements of this section, and if the custodial account
would, except for the fact that it is not a trust, constitute an indi-
vidual retirement account described in subsection (a). For purposes
of this title, in the case of a custodial account treated as a trust
by reason of the preceding sentence, the custodian of such account
shall be treated as the trustee thereof.

(i) REPORTS.—The trustee of an individual retirement account
and the issuer of an endowment contract described in subsection
(b) or an individual retirement annuity shall make such reports re-
garding such account, contract, or annuity to the Secretary and to
the individuals for whom the account, contract, or annuity is, or is
to be, maintained with respect to contributions (and the years to
which they relate), distributions aggregating $10 or more in any
calendar year, and such other matters as the Secretary may re-
quire. The reports required by this subsection—

(1) shall be filed at such time and in such manner as the
Secretary prescribes, and

(2) shall be furnished to individuals—

(A) not later than January 31 of the calendar year fol-
lowing the calendar year to which such reports relate, and

(B) in such manner as the Secretary prescribes.

In the case of a simple retirement account under subsection (p),
only one report under this subsection shall be required to be sub-
mitted each calendar year to the Secretary (at the time provided
under paragraph (2)) but, in addition to the report under this sub-
section, there shall be furnished, within 31 days after each cal-
endar year, to the individual on whose behalf the account is main-
tained a statement with respect to the account balance as of the
close of, and the account activity during, such calendar year.

() INCREASE IN MAXIMUM LIMITATIONS FOR SIMPLIFIED EM-
PLOYEE PENSIONS.—In the case of any simplified employee pension,
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subsections (a)(1) and (b)(2) of this section shall be applied by in-
creasing the amounts contained therein by the amount of the limi-
tation in effect under section 415(c)(1)(A).

(k) SIMPLIFIED EMPLOYEE PENSION DEFINED.—

(1) IN GENERAL.—For purposes of this title, the term “sim-
plified employee pension” means an individual retirement ac-
count or individual retirement annuity—

(A) with respect to which the requirements of para-
graphs (2), (3), (4), and (5) of this subsection are met, and

(B) if such account or annuity is part of a top-heavy plan
(as defined in section 416), with respect to which the re-
quirements of section 416(c)(2) are met.

(2) PARTICIPATION REQUIREMENTS.—This paragraph is satis-
fied with respect to a simplified employee pension for a year
only if for such year the employer contributes to the simplified
employee pension of each employee who—

(A) has attained age 21,

(B) has performed service for the employer during at
least 3 of the immediately preceding 5 years, and

(C) received at least $450 in compensation (within the
meaning of section 414(q)(4)) from the employer for the
year.

For purposes of this paragraph, there shall be excluded from
consideration employees described in subparagraph (A) or (C)
of section 410(b)(3). For purposes of any arrangement described
in subsection (k)(6), any employee who is eligible to have em-
ployer contributions made on the employee’s behalf under such
arrangement shall be treated as if such a contribution was
made.

(3) CONTRIBUTIONS MAY NOT DISCRIMINATE IN FAVOR OF THE
HIGHLY COMPENSATED, ETC.—

(A) IN GENERAL.—The requirements of this paragraph
are met with respect to a simplified employee pension for
a year if for such year the contributions made by the em-
ployer to simplified employee pensions for his employees
do not discriminate in favor of any highly compensated
employee (within the meaning of section 414(q)).

(B) SPECIAL RULES.—For purposes of subparagraph (A),
there shall be excluded from consideration employees de-
scribed in subparagraph (A) or (C) of section 410(b)(3).

(C) CONTRIBUTIONS MUST BEAR UNIFORM RELATIONSHIP
TO TOTAL COMPENSATION.—For purposes of subparagraph
(A), and except as provided in subparagraph (D), employer
contributions to simplified employee pensions (other than
contributions under an arrangement described in para-
graph (6)) shall be considered discriminatory unless con-
tributions thereto bear a uniform relationship to the com-
pensation (not in excess of the first $200,000) of each em-
ployee maintaining a simplified employee pension.

(D) PERMITTED DISPARITY.—For purposes of subpara-
graph (C), the rules of section 401(1)(2) shall apply to con-
tributions to simplified employee pensions (other than con-
tributions under an arrangement described in paragraph

(6)).
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(4) WITHDRAWALS MUST BE PERMITTED.—A simplified em-
ployee pension meets the requirements of this paragraph only
if—

(A) employer contributions thereto are not conditioned
on the retention in such pension of any portion of the
amount contributed, and

(B) there is no prohibition imposed by the employer on
withdrawals from the simplified employee pension.

(5) CONTRIBUTIONS MUST BE MADE UNDER WRITTEN ALLOCA-
TION FORMULA.—The requirements of this paragraph are met
with respect to a simplified employee pension only if employer
contributions to such pension are determined under a definite
written allocation formula which specifies—

(A) the requirements which an employee must satisfy to
share in an allocation, and

(B) the manner in which the amount allocated is com-
puted.

(6) EMPLOYEE MAY ELECT SALARY REDUCTION ARRANGE-
MENT.—

(A) ARRANGEMENTS WHICH QUALIFY.—

(i) IN GENERAL.—A simplified employee pension
shall not fail to meet the requirements of this sub-
section for a year merely because, under the terms of
the pension, an employee may elect to have the em-
ployer make payments—

(I) as elective employer contributions to the sim-
plified employee pension on behalf of the em-
ployee, or

(IT) to the employee directly in cash.

(ii) 50 PERCENT OF ELIGIBLE EMPLOYEES MUST
ELECT.—Clause (i) shall not apply to a simplified em-
ployee pension unless an election described in clause
(i)I) is made or is in effect with respect to not less
than 50 percent of the employees of the employer eligi-
ble to participate.

(iii1) REQUIREMENTS RELATING TO DEFERRAL PER-
CENTAGE.—Clause (i) shall not apply to a simplified
employee pension for any year unless the deferral per-
centage for such year of each highly compensated em-
ployee eligible to participate is not more than the
product of—

(I) the average of the deferral percentages for
such year of all employees (other than highly com-
pensated employees) eligible to participate, multi-
plied by

(II) 1.25.

(iv) LIMITATIONS ON ELECTIVE DEFERRALS.—Clause
(i) shall not apply to a simplified employee pension un-
less the requirements of section 401(a)(30) are met.

(B) EXCEPTION WHERE MORE THAN 25 EMPLOYEES.—This
paragraph shall not apply with respect to any year in the
case of a simplified employee pension maintained by an
employer with more than 25 employees who were eligible
to participate (or would have been required to be eligible
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to participate if a pension was maintained) at any time
during the preceding year.

(C) DISTRIBUTIONS OF EXCESS CONTRIBUTIONS.—

(i) IN GENERAL.—Rules similar to the rules of section
401(k)(8) shall apply to any excess contribution under
this paragraph. Any excess contribution under a sim-
plified employee pension shall be treated as an excess
contribution for purposes of section 4979.

(ii)) EXCESS CONTRIBUTION.—For purposes of clause
(i), the term “excess contribution” means, with respect
to a highly compensated employee, the excess of elec-
tive employer contributions under this paragraph over
the maximum amount of such contributions allowable
under subparagraph (A)(ii).

(D) DEFERRAL PERCENTAGE.—For purposes of this para-
graph, the deferral percentage for an employee for a year
shall be the ratio of—

(i) the amount of elective employer contributions ac-
tually paid over to the simplified employee pension on
behalf of the employee for the year, to

(ii) the employee’s compensation (not in excess of the
first $200,000) for the year.

(E) EXCEPTION FOR STATE AND LOCAL AND TAX-EXEMPT
PENSIONS.—This paragraph shall not apply to a simplified
employee pension maintained by—

(i) a State or local government or political subdivi-
sion thereof, or any agency or instrumentality thereof,
or

(ii) an organization exempt from tax under this title.

(F) EXCEPTION WHERE PENSION DOES NOT MEET REQUIRE-
MENTS NECESSARY TO INSURE DISTRIBUTION OF EXCESS CON-
TRIBUTIONS.—This paragraph shall not apply with respect
to any year for which the simplified employee pension does
not meet such requirements as the Secretary may pre-
scribe as are necessary to insure that excess contributions
are distributed in accordance with subparagraph (C), in-
cluding—

(i) reporting requirements, and

(ii) requirements which, notwithstanding paragraph
(4), provide that contributions (and any income allo-
cable thereto) may not be withdrawn from a simplified
employee pension until a determination has been
made that the requirements of subparagraph (A)(ii)
have been met with respect to such contributions.

(G) HIGHLY COMPENSATED EMPLOYEE.—For purposes of
this paragraph, the term “highly compensated employee”
has the meaning given such term by section 414(q).

(H) TERMINATION.—This paragraph shall not apply to
years beginning after December 31, 1996. The preceding
sentence shall not apply to a simplified employee pension
of an employer if the terms of simplified pensions of such
employer, as in effect on December 31, 1996, provide that
an employee may make the election described in subpara-
graph (A).
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(7) DEFINITIONS.—For purposes of this subsection and sub-
section ()—

(A) EMPLOYEE, EMPLOYER, OR OWNER-EMPLOYEE.—The
terms “employee”, “employer”, and “owner-employee” shall
have the respective meanings given such terms by section
401(c).

(B) COMPENSATION.—Except as provided in paragraph
(2)(C), the term “compensation” has the meaning given
such term by section 414(s).

(C) YEAR.—The term “year” means—

(i) the calendar year, or

(i1) if the employer elects, subject to such terms and
conditions as the Secretary may prescribe, to maintain
the simplified employee pension on the basis of the
employer’s taxable year.

(8) COST-OF-LIVING ADJUSTMENT.—The Secretary shall adjust
the $450 amount in paragraph (2)(C) at the same time and in
the same manner as under section 415(d) and shall adjust the
$200,000 amount in paragraphs (3)(C) and (6)(D)(ii) at the
same time, and by the same amount, as any adjustment under
section 401(a)(17)(B); except that any increase in the $450
amount which is not a multiple of $50 shall be rounded to the
next lowest multiple of $50.

(9) CROSS REFERENCE.—For excise tax on certain excess con-
tributions, see section 4979.

(1) SIMPLIFIED EMPLOYER REPORTS.—

(1) IN GENERAL.—An employer who makes a contribution on
behalf of an employee to a simplified employee pension shall
provide such simplified reports with respect to such contribu-
tions as the Secretary may require by regulations. The reports
required by this subsection shall be filed at such time and in
such manner, and information with respect to such contribu-
tions shall be furnished to the employee at such time and in
such manner, as may be required by regulations.

(2) SIMPLE RETIREMENT ACCOUNTS.—

(A) NO EMPLOYER REPORTS.—Except as provided in this
paragraph, no report shall be required under this section
by an employer maintaining a qualified salary reduction
arrangement under subsection (p).

(B) SUMMARY DESCRIPTION.—The trustee of any simple
retirement account established pursuant to a qualified sal-
ary reduction arrangement under subsection (p) and the
issuer of an annuity established under such an arrange-
ment shall provide to the employer maintaining the ar-
rangement, each year a description containing the fol-
lowing information:

(i) The name and address of the employer and the
trustee or issuer.

(i) The requirements for eligibility for participation.

(iii) The benefits provided with respect to the ar-
rangement.

(iv) The time and method of making elections with
respect to the arrangement.

(v) The procedures for, and effects of, withdrawals
(including rollovers) from the arrangement.
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(C) EMPLOYEE NOTIFICATION.—The employer shall notify
each employee immediately before the period for which an
election described in subsection (p)(5)(C) may be made of
the employee’s opportunity to make such election. Such no-
tice shall include a copy of the description described in
subparagraph (B).

(m) INVESTMENT IN COLLECTIBLES TREATED AS DISTRIBUTIONS.—

(1) IN GENERAL.—The acquisition by an individual retirement
account or by an individually-directed account under a plan de-
scribed in section 401(a) of any collectible shall be treated (for
purposes of this section and section 402) as a distribution from
such account in an amount equal to the cost to such account
of such collectible.

(2) COLLECTIBLE DEFINED.—For purposes of this subsection,
the term “collectible” means—

(A) any work of art,

(B) any rug or antique,

(C) any metal or gem,

(D) any stamp or coin,

(E) any alcoholic beverage, or

(F) any other tangible personal property specified by the
Secretary for purposes of this subsection.

(3) EXCEPTION FOR CERTAIN COINS AND BULLION.—For pur-
poses of this subsection, the term “collectible” shall not in-
clude—

(A) any coin which is—

(i) a gold coin described in paragraph (7), (8), (9), or
(10) of section 5112(a) of title 31, United States Code,

(i1) a silver coin described in section 5112(e) of title
31, United States Code,

(iii) a platinum coin described in section 5112(k) of
title 31, United States Code, or

(iv) a coin issued under the laws of any State, or

(B) any gold, silver, platinum, or palladium bullion of a
fineness equal to or exceeding the minimum fineness that
a contract market (as described in section 7 of the Com-
modity Exchange Act, 7 U.S.C. 7) requires for metals
which may be delivered in satisfaction of a regulated fu-
tures contract, if such bullion is in the physical possession
of a trustee described under subsection (a) of this section.

(n) BANK.—For purposes of subsection (a)(2), the term “bank”
means—

(1) any bank (as defined in section 581),

(2) an insured credit union (within the meaning of paragraph
(6) or (7) of section 101 of the Federal Credit Union Act), and

(3) a corporation which, under the laws of the State of its in-
corporation, is subject to supervision and examination by the
Commissioner of Banking or other officer of such State in
charge of the administration of the banking laws of such State.

(o) DEFINITIONS AND RULES RELATING TO NONDEDUCTIBLE CON-
TRIBUTIONS TO INDIVIDUAL RETIREMENT PLANS.—

(1) IN GENERAL.—Subject to the provisions of this subsection,
designated nondeductible contributions may be made on behalf
of an individual to an individual retirement plan.

(2) LIMITS ON AMOUNTS WHICH MAY BE CONTRIBUTED.—
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(A) IN GENERAL.—The amount of the designated non-
deductible contributions made on behalf of any individual
for any taxable year shall not exceed the nondeductible
limit for such taxable year.

(B) NONDEDUCTIBLE LIMIT.—For purposes of this para-
graph—

(1) IN GENERAL.—The term “nondeductible limit”
means the excess of—

(I) the amount allowable as a deduction under
section 219 (determined without regard to section
219(g)), over

(IT) the amount allowable as a deduction under
section 219 (determined with regard to section
219(g)).

(ii) TAXPAYER MAY ELECT TO TREAT DEDUCTIBLE CON-
TRIBUTIONS AS NONDEDUCTIBLE.—If a taxpayer elects
not to deduct an amount which (without regard to this
clause) is allowable as a deduction under section 219
for any taxable year, the nondeductible limit for such
taxable year shall be increased by such amount.

(C) DESIGNATED NONDEDUCTIBLE CONTRIBUTIONS.—

(i) IN GENERAL.—For purposes of this paragraph, the
term “designated nondeductible contribution” means
any contribution to an individual retirement plan for
the taxable year which is designated (in such manner
as the Secretary may prescribe) as a contribution for
which a deduction is not allowable under section 219.

(il) DESIGNATION.—Any designation under clause (i)
shall be made on the return of tax imposed by chapter
1 for the taxable year.

(3) TIME WHEN CONTRIBUTIONS MADE.—In determining for
which taxable year a designated nondeductible contribution is
made, the rule of section 219(f)(3) shall apply.

(4) INDIVIDUAL REQUIRED TO REPORT AMOUNT OF DESIGNATED
NONDEDUCTIBLE CONTRIBUTIONS.—

(A) IN GENERAL.—Any individual who—

(i) makes a designated nondeductible contribution to
any individual retirement plan for any taxable year, or

(i1) receives any amount from any individual retire-
ment plan for any taxable year,

shall include on his return of the tax imposed by chapter
1 for such taxable year and any succeeding taxable year
(or on such other form as the Secretary may prescribe for
any such taxable year) information described in subpara-
graph (B).

(B) INFORMATION REQUIRED TO BE SUPPLIED.—The fol-
lowing information is described in this subparagraph:

(i) The amount of designated nondeductible con-
tributions for the taxable year.

(i1) The amount of distributions from individual re-
tirement plans for the taxable year.

(ii1) The excess (if any) of—

(I) the aggregate amount of designated non-
deductible contributions for all preceding taxable
years, over
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(II) the aggregate amount of distributions from
individual retirement plans which was excludable
from gross income for such taxable years.

(iv) The aggregate balance of all individual retire-
ment plans of the individual as of the close of the cal-
endar year in which the taxable year begins.

(v) Such other information as the Secretary may
prescribe.

(C) PENALTY FOR REPORTING CONTRIBUTIONS NOT
MADE.—For penalty where individual reports designated
nondeductible contributions not made, see section 6693(b).

(p) SIMPLE RETIREMENT ACCOUNTS.—

(1) IN GENERAL.—For purposes of this title, the term “simple
retirement account” means an individual retirement plan (as
defined in section 7701(a)(37))—

(A) with respect to which the requirements of para-
graphs (3), (4), and (5) are met; and

(B) with respect to which the only contributions allowed
are contributions under a qualified salary reduction ar-
rangement.

(2) QUALIFIED SALARY REDUCTION ARRANGEMENT.—

(A) IN GENERAL.—For purposes of this subsection, the
term “qualified salary reduction arrangement” means a
written arrangement of an eligible employer under
which—

(i) an employee eligible to participate in the ar-
rangement may elect to have the employer make pay-
ments—

(I) as elective employer contributions to a sim-
ple retirement account on behalf of the employee,
or

(IT) to the employee directly in cash,

(i1) the amount which an employee may elect under
clause (i) for any year is required to be expressed as
a percentage of compensation and may not exceed a
total of the applicable dollar amount for any year,

(iii) the employer is required to make a matching
contribution to the simple retirement account for any
year in an amount equal to so much of the amount the
employee elects under clause (i)(I) as does not exceed
the applicable percentage of compensation for the
year, and

(iv) no contributions may be made other than con-
tributions described in clause (i) or (iii).

(B) EMPLOYER MAY ELECT 2-PERCENT NONELECTIVE CON-
TRIBUTION.—

(i) IN GENERAL.—An employer shall be treated as
meeting the requirements of subparagraph (A)(ii) for
any year if, in lieu of the contributions described in
such clause, the employer elects to make nonelective
contributions of 2 percent of compensation for each
employee who is eligible to participate in the arrange-
ment and who has at least $5,000 of compensation
from the employer for the year. If an employer makes
an election under this subparagraph for any year, the
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employer shall notify employees of such election with-
in a reasonable period of time before the 60-day period
for such year under paragraph (5)(C).

(ii)) COMPENSATION LIMITATION.—The compensation
taken into account under clause (i) for any year shall
not exceed the limitation in effect for such year under
section 401(a)(17).

(C) DEFINITIONS.—For purposes of this subsection—

(i) ELIGIBLE EMPLOYER.—

(I) IN GENERAL.—The term “eligible employer”
means, with respect to any year, an employer
which had no more than 100 employees who re-
ceived at least $5,000 of compensation from the
employer for the preceding year.

(IT) 2-YEAR GRACE PERIOD.—An eligible employer
who establishes and maintains a plan under this
subsection for 1 or more years and who fails to be
an eligible employer for any subsequent year shall
be treated as an eligible employer for the 2 years
following the last year the employer was an eligi-
ble employer. If such failure is due to any acquisi-
tion, disposition, or similar transaction involving
an eligible employer, the preceding sentence shall
not apply.

(i) APPLICABLE PERCENTAGE.—

(I) IN GENERAL.—The term “applicable percent-
age” means 3 percent.

(II) ELECTION OF LOWER PERCENTAGE.—An em-
ployer may elect to apply a lower percentage (not
less than 1 percent) for any year for all employees
eligible to participate in the plan for such year if
the employer notifies the employees of such lower
percentage within a reasonable period of time be-
fore the 60-day election period for such year under
paragraph (5)(C). An employer may not elect a
lower percentage under this subclause for any
year if that election would result in the applicable
percentage being lower than 3 percent in more
than 2 of the years in the 5-year period ending
with such year.

(III) SPECIAL RULE FOR YEARS ARRANGEMENT
NOT IN EFFECT.—If any year in the 5-year period
described in subclause (II) is a year prior to the
first year for which any qualified salary reduction
arrangement is in effect with respect to the em-
ployer (or any predecessor), the employer shall be
treated as if the level of the employer matching
contribution was at 3 percent of compensation for
such prior year.

(D) ARRANGEMENT MAY BE ONLY PLAN OF EMPLOYER.—

(i) IN GENERAL.—An arrangement shall not be treat-
ed as a qualified salary reduction arrangement for any
year if the employer (or any predecessor employer)
maintained a qualified plan with respect to which con-
tributions were made, or benefits were accrued, for
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service in any year in the period beginning with the
year such arrangement became effective and ending
with the year for which the determination is being
made. If only individuals other than employees de-
scribed in subparagraph (A) of section 410(b)(3) are el-
igible to participate in such arrangement, then the
preceding sentence shall be applied without regard to
any qualified plan in which only employees so de-
scribed are eligible to participate.

(il) QUALIFIED PLAN.—For purposes of this subpara-
graph, the term “qualified plan” means a plan, con-
tract, pension, or trust described in subparagraph (A)
or (B) of section 219(g)(5).

(E) APPLICABLE DOLLAR AMOUNT; COST-OF-LIVING AD-
JUSTMENT.—

(i) IN GENERAL.—For purposes of subparagraph
(A)(ii), the applicable amount is $10,000.

(ii) COST-OF-LIVING ADJUSTMENT.—In the case of a
year beginning after December 31, 2005, the Secretary
shall adjust the $10,000 amount under clause (i) at
the same time and in the same manner as under sec-
tion 415(d), except that the base period taken into ac-
count shall be the calendar quarter beginning July 1,
2004, and any increase under this subparagraph
which is not a multiple of $500 shall be rounded to the
next lower multiple of $500.

(8) VESTING REQUIREMENTS.—The requirements of this para-
graph are met with respect to a simple retirement account if
the employee’s rights to any contribution to the simple retire-
ment account are nonforfeitable. For purposes of this para-
gralfh, rules similar to the rules of subsection (k)(4) shall
apply.

(4) PARTICIPATION REQUIREMENTS.—

(A) IN GENERAL.—The requirements of this paragraph
are met with respect to any simple retirement account for
a year only if, under the qualified salary reduction ar-
rangement, all employees of the employer who—

(i) received at least $5,000 in compensation from the
employer during any 2 preceding years, and

(i) are reasonably expected to receive at least
$5,000 in compensation during the year, are eligible to
make the election under paragraph (2)(A)(i) or receive
}:hez nonelective contribution described in paragraph
2)(B).

(B) EXCLUDABLE EMPLOYEES.—An employer may elect to
exclude from the requirement under subparagraph (A) em-
ployees described in section 410(b)(3).

(5) ADMINISTRATIVE REQUIREMENTS.—The requirements of
this paragraph are met with respect to any simple retirement
account if, under the qualified salary reduction arrangement—

(A) an employer must—

(i) make the elective employer contributions under
paragraph (2)(A)(i) not later than the close of the 30-
day period following the last day of the month with re-
spect to which the contributions are to be made, and
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(ii) make the matching contributions under para-
graph (2)(A)(ii) or the nonelective contributions under
paragraph (2)(B) not later than the date described in
section 404(m)(2)(B),

(B) an employee may elect to terminate participation in
such arrangement at any time during the year, except that
if an employee so terminates, the arrangement may pro-
vide that the employee may not elect to resume participa-
tion until the beginning of the next year, and

(C) each employee eligible to participate may elect, dur-
ing the 60-day period before the beginning of any year
(and the 60-day period before the first day such employee
is eligible to participate), to participate in the arrange-
ment, or to modify the amounts subject to such arrange-
ment, for such year.

(6) DEFINITIONS.—For purposes of this subsection—

(A) COMPENSATION.—

(i) IN GENERAL.—The term “compensation” means
amounts described in paragraphs (3) and (8) of section
6051(a). For purposes of the preceding sentence,
amounts described in section 6051(a)(3) shall be deter-
mined without regard to section 3401(a)(3).

(i1) SELF-EMPLOYED.—In the case of an employee de-
scribed in subparagraph (B), the term “compensation”
means net earnings from self-employment determined
under section 1402(a) without regard to any contribu-
tion under this subsection. The preceding sentence
shall be applied as if the term “trade or business” for
purposes of section 1402 included service described in
section 1402(c)(6).

(B) EMPLOYEE.—The term “employee” includes an em-
ployee as defined in section 401(c)(1).

(C) YEAR.—The term “year” means the calendar year.

(7) USE OF DESIGNATED FINANCIAL INSTITUTION.—A plan
shall not be treated as failing to satisfy the requirements of
this subsection or any other provision of this title merely be-
cause the employer makes all contributions to the individual
retirement accounts or annuities of a designated trustee or
issuer. The preceding sentence shall not apply unless each plan
participant is notified in writing (either separately or as part
of the notice under subsection (1)(2)(C)) that the participant’s
balance may be transferred without cost or penalty to another
individual account or annuity in accordance with subsection
(DBXNG).

(8) COORDINATION WITH MAXIMUM LIMITATION UNDER SUB-
SECTION (A).—In the case of any simple retirement account,
subsections (a)(1) and (b)(2) shall be applied by substituting
“the sum of the dollar amount in effect under paragraph
(2)(A)(1) of this subsection and the employer contribution re-
quired under subparagraph (A)(iii) or (B)(i) of paragraph (2) of
this subsection, whichever is applicable” for “the dollar amount
in effect under section 219(b)(1)(A)”.

(9) MATCHING CONTRIBUTIONS ON BEHALF OF SELF-EMPLOYED
INDIVIDUALS NOT TREATED AS ELECTIVE EMPLOYER CONTRIBU-
TIONS.—Any matching contribution described in paragraph
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(2)(A)(iii) which is made on behalf of a self-employed individual
(as defined in section 401(c)) shall not be treated as an elective
employer contribution to a simple retirement account for pur-
poses of this title.

(10) SPECIAL RULES FOR ACQUISITIONS, DISPOSITIONS, AND
SIMILAR TRANSACTIONS (A) IN GENERAL.—An employer which
fails to meet any applicable requirement by reason of an acqui-
sition, disposition, or similar transaction shall not be treated
as é‘aifling to meet such requirement during the transition pe-
riod if—

(i) the employer satisfies requirements similar to the
requirements of section 410(b)(6)(C)(i)(II); and

(ii) the qualified salary reduction arrangement
maintained by the employer would satisfy the require-
ments of this subsection after the transaction if the
employer which maintained the arrangement before
the transaction had remained a separate employer.

(B) APPLICABLE REQUIREMENT.—For purposes of this
paragraph, the term “applicable requirement” means—

(i) the requirement under paragraph (2)(A)(i) that
an employer be an eligible employer;

(ii) the requirement under paragraph (2)(D) that an
arrangement be the only plan of an employer; and

(iii) the participation requirements under paragraph
(4).

(C) TRANSITION PERIOD.—For purposes of this para-
graph, the term “transition period” means the period be-
ginning on the date of any transaction described in sub-
paragraph (A) and ending on the last day of the second
calendar year following the calendar year in which such
transaction occurs.

(q) DEEMED IRAS UNDER QUALIFIED EMPLOYER PLANS.—

(1) GENERAL RULE.—If—

(A) a qualified employer plan elects to allow employees
to make voluntary employee contributions to a separate ac-
count or annuity established under the plan, and

(B) under the terms of the qualified employer plan, such
account or annuity meets the applicable requirements of
this section or section 408A for an individual retirement
account or annuity,

then such account or annuity shall be treated for purposes of
this title in the same manner as an individual retirement plan
and not as a qualified employer plan (and contributions to such
account or annuity as contributions to an individual retirement
plan and not to the qualified employer plan). For purposes of
subparagraph (B), the requirements of subsection (a)(5) shall
not apply.

(2) SPECIAL RULES FOR QUALIFIED EMPLOYER PLANS.—For
purposes of this title, a qualified employer plan shall not fail
to meet any requirement of this title solely by reason of estab-
lishing and maintaining a program described in paragraph (1).

(3) DEFINITIONS.—For purposes of this subsection—

(A) QUALIFIED EMPLOYER PLAN.—The term “qualified
employer plan” has the meaning given such term by sec-
tion 72(p)(4)(A)(1); except that such term shall also include
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an eligible deferred compensation plan (as defined in sec-
tion 457(b)) of an eligible employer described in section
457(e)(1)(A).

(B) VOLUNTARY EMPLOYEE CONTRIBUTION.—The term
“voluntary employee contribution” means any contribution
(other than a mandatory contribution within the meaning
of section 411(c)(2)(C))—

(i) which is made by an individual as an employee
under a qualified employer plan which allows employ-
ees to elect to make contributions described in para-
graph (1), and

(11) with respect to which the individual has des-
ignated the contribution as a contribution to which
this subsection applies.

(r) CROSS REFERENCES.—
(1) For tax on excess contributions in individual retirement
accounts or annuities, see section 4963.
(2) For tax on certain accumulations in individual retirement
accounts or annuities, see section 4974.

* * * & * * *



VII. DISSENTING VIEWS

The seven bills approved by the Republicans at the markup
would add more than 593 billion to the deficit—and if history is our
guide, this is merely the start of the approach the Republicans em-
braced last Congress. In the 113th Congress, Ways and Means
Committee Republicans approved $825 billion worth of deficit-fi-
nanced, permanent tax cuts. The bills marked up by the Committee
set us down a partisan path, when we should be embracing biparti-
?anship and working in a responsible, bipartisan manner on tax re-
orm.

Even though some of these bills were introduced individually
with some bipartisan support, the opposition to these bills is based
on the position that these tax provisions should not be made per-
manent by adding to the deficit without any revenue offset. Our
nation’s food banks play a vital role in feeding some of America’s
most vulnerable people, this fact is undeniable. But the approach
that the Committee Republicans are taking with respect to this
and other important legislation undermines the bipartisan support
that the provisions enjoy. Indeed, this provision was not included
in the Republican tax reform plan introduced by the Ways and
Means Committee Chairman last Congress. The American people
expect a tax code that maintains and supports our shared prior-
ities, and each time the Committee considers these bills in a piece-
meal approach, it is taking a step in the wrong direction and away
from comprehensive tax reform.

We all support the good works of the charitable community and
strive to provide charities with the resources they need to carry out
their charitable mission. The markup was not to debate the good
works of charities or charitable giving across this country, or the
merits of H.R. 637, which would make permanent provisions that
allow for tax-free distributions from IRAs for charitable purposes.

Finally, we also oppose the manner in which Republicans were
proceeding—selecting seven provisions to make permanent at a
cost of nearly $100 billion without any offset from the approxi-
mately 60 tax provisions that expired at the end of last year. This
approach is both fiscally irresponsible and contrary to the goals of
bipartisan, comprehensive tax reform.

(35)
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Expired provisions must be dealt with in a comprehensive man-
ner. The Republicans did not take up other tax extenders that also
are important to Democratic Committee Members. Left to an un-
certain fate are provisions like the Work Opportunity Tax Credit,
the New Markets Tax Credit, and the renewable energy tax credits,
as well as the long-term status of the Earned Income Tax Credit,
the Child Tax Credit, and the American Opportunity Tax Credit.

SANDER M. LEVIN,

O
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